UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case No. 04-33306-DDO
Chapter 7
Victoria Thurs,

Debtor(s)

NOTICE OF HEARING AND MOTION
FOR RELIEF FROM STAY

TO: The Debtor(s) and other entities specified in Local Rule 9013-3(a).

l. Town & Country Credit Corp. moves the Court for relief requested below and gives
Notice of Hearing.

2. The Court will hold a Hearing on this motion at 9:30 a.m., on August 18, 2004, in
Courtroom No. 228A, at the United States Courthouse, at 316 North Robert Street, St. Paul,
Minnesota,

3. Any response to this motion must be filed and delivered no later than August 13, 2004,
which is three days before the time set for the hearing (excluding Saturdays, Sundays, or
holidays), or filed and served by mail no later than August 9, 2004 which is seven days before
the time set for the hearing (excluding Saturdays, Sundays, or holidays). UNLESS A
RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT
THE MOTION WITHOUT A HEARING.

4. This court has jurisdiction over this motion pursuant to 28 U.S.C. §§157 and 1334,
Bankruptcy Rule 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The
petition commencing this Chapter 7 case was filed on June 2, 2004. The case is now pending in
this court.

5. This Motion arises under 11 U.S.C. §362 and Bankruptey Rule 4001. This motion is
filed under Bankruptcy Rule 9014 and Local Rules 9013-1 - 9019-1(d). Movant Requests Relief
with respect to exempt property of the debtor subject to a lien.

6. By mortgage dated January 2, 2004, in the original principal amount of $196,000.00 (the
"Mortgage"), which mortgage was subsequently assigned by Document No. 307794, Movant
acquired a first mortgagee's interest in the following real property (the "Property"), o-wit:



Parcel A: That part of the East 726.00 Feet of the South 660.00 Feet of the East Half of
the Northeast Quarter of Section 35, Township 37, Range 26, Mille Lacs County, Minnesota,
lying Westerly of the East 66.00 Feet of said East Half of the Northeast Quarter, Mille Lacs
County, Minnesota

The Mortgage was filed in the offices of the Recorder, for Mille Lacs County, Minnesota on
January 22, 2004, as Document No. 307794. A copy of the Mortgage is are attached hereto as
Exhibit A.

Ameriguest Mortgage Company 1s the servicer for said Mortgage and 1s authorzed to act
on behalf of movant.

7. The last payment received from Debtors was applied to the April, 2004 payment as that
was the next payment due. Debtor(s) is delinquent under the terms of the note secured by the
Mortgage with respect to monthly payments duc as follows:

03 payments @ $1,541.94 $4,625.82
03 late charges @ $77.10 $231.30
BPO $90.00
Attorneys Fees & Cost $700.00
TOTAL $5,647.12

The outstanding principal balance due to Movant under the terms of the note is $195,773.63 as of
July 12, 2004, and interest accrues at the rate of 8.75% per diem per day. The amount therefore
due and owing on said note is as follows:

Principal $195,773.63
Late charges $231.30
BPO $90.00
Interest $4,607.98
Attorneys Fees & Costs $700.00
TOTAL $201,402.91

The fair market value ot the Property as averred by the debtor is approximately $200,000.60.

3. Movant does not have, and has not been offered, adequate protection of its interest in the
Property. In view of the fact that this is a Chapter 7 liquidation proceeding, the Property is not
necessary for an effective reorganization. Morcover, Debtor(s) failure to make payments to
Movant when due, or otherwise provide Movant with adequate protection of its interest in the
Property constitutes cause, within the meaning of 11 U.S.C. Sec. 362(d)(1), entitling Movant to
relief from the automatic stay.

9. If testimony is necessary as to any facts relevant to this motion, Nancy A. Nordmeyer,
7300 Metro Boulevard #390, Edina, MN, will testify on behalf of Movant.



10. This is an attempt to collect u debt aud any information obtained will be used for
that purpose. This notice is required by the provisions of the Fair Debt Collection Practices Act
and does not imply that we are altempting to collect money from anyone who has discharged the
debt under the Bankiuptoy Laws of the United States.

WHEREFORE, Movant, respectfully maves the Court for an Qrder modifying the automatic stay
of Sec. 362(a) s0 as to permit Movant to foreclose its Mortgage on the Propenty and (ot such
other relief as may be just and equitable.

SN2

Signed:’e/r NANCY A WORDMCLCYLER

SHAPIR(O & NORDMEYER, L.L.P.
MNancy A, Nordmeyer-121356
Lawrence P Zielke-152550
Attormey for movant

7300 Metro Boulevard #390

Edina, MN 55439-2306

{952) 831.4060

VERIPICATIUN

I R DIG, PankicPlay Gusai
Ameriql.ir.:sl Muorttgage Company, the authorized servicer for movant, the movant named in the

forepoing notice of hearing and motion, declare under penalty of pernury that the foregoing is
true and correct according to the best of my knowledge, information and belief.

Execuled on:

Ameriquest Mortgage Company.
505 City Parkway West STE 100
Orange, CA 92868
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“Loan Number: 0064752683 460150

ADJUSTABLE RATE NOTE
{LIBOR Index - Rate Caps)

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST RATE AND MY MONTHLY

JFAYMENT. THIS NOTE LIRTS THE AMOUNT MY INTEREST RATE GAN CHANGE AT ANY ONE TIME Ale THE
MAXIMUM RATE | MUST FAY. )

January 2, 2004 Irvine ' CA
Cale city Stote

6084 75th Street, PRINCETON, MN 55371
Froerly Addross

1. BORROWER'S PROMISE TO PAY
In retym fr a |oan that § have raceived, | promise to pay LS. § 196,000.00 (this amount is called "prineipal), plus
Interest, to the order of the Lender. The Lenderis Town and Couatry Credit Corp.,

| understand that the Lender may transter this Note, The Lénder or amyone who takes this Note by transfer ald whe
is entited to recelve psymants under this Nate is calied the "Note Holder *

2. INTEREST
Interest will be charged on unpaid principal unth the full gmount of pringipal has been pald, | will pay interest o1 g
yearly raie of 8,799 v, Tmis WTerest rate | will pay may thange I aceondance with Section 4 of this Notd. Tne
intcrest rate required by this Seclion 2 and Section 4 of this Note s the rate | will pay hath bafore and affr any
default described in Section 7(B) of this Nota,

3. PAYMENTS
(A} Time and Place of Payments

{ will pay primcipal and Interest by making payments avery month.

| wilt make my monthiy payments on the fisst day of aach manth beginning an Mareh 1, 2004 _ .
1 will ke diese payimends every mond untit | nave paid alt of e principal and Interest and any other chargss
Jeserived below et | may owe ynder this Noke. My montdy payments will be applied to interest bafore pjncipat,
If, on, February 1, 2034, | still awe amounts undar this Note, | will pay those amounts in fulf on that date, Which Is
called the "Maturity Date.”

| witt mplee my payments at: 2010 Main Plaza, Suite 800, Irvine, CA 82614

of Al 4 adTerent piace If raquiran by "ha Nota Holdar.
{B) Amount of My Initial Monthiy Payments
Each of my Initfal monthly payments will be in the amount of U.S. § 1,541,84, This amourt may changs.
{C] Monihiy Fayment Chatiges
Changes In my menthly payment will reflect changes in the wnpsid prnclpal of my loan and in the Integest rate
that i must pay. The Nete Holder will detemmine my new interest rate and the changed amourt of my fnemhly
payment in aceargance with Saction 4 of this Note.

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES .

(A} Change Dates '
The ikerest rate | will pay may cienge on the first day of, February, 2006 pnd an thet day every sixthi month
thereafter. Each date on which my interest rate could thange Is called a "Change Dats.”

(B] The ingex
Beginnlng with the first Change Date, my interest rate wil be based on an Intdéx. The "Indox” is the avarape of
interbank offerad rates for six-month U.S, dallar-denominated deposits in' the London market .C’I.(ii;'). as
pubtlished in The Wall Street Joumal. The most recent Index figure available as of the date 45 days e the
Change Date i3 called the "Current Index.”
If 3t any point in time the Index B Mo longer available, the Note Holder will choose 3 new index that Is pasad upen
comparable informaticn. The Note Holder will give me notice of thig ¢hdice.

{C) Calculation of Changes '
Before each Change Date. the Note Holder will calculate my new interast rate by adding six and one-uarter
percentoge point(s) (5150%) to the Current Index The Note Holdar will then mumd tha rasuit of this adBition to
the nearest ane-eight of one percent (0.125%). Subject to tha limits stated in Section 4({D) below, this (eunded
amaurnt will ba my new Intarest rate unth the next Change Date  The Note Holder wlll ther determine 4 unt
of the monthly payment that wouk! Bs sufficient to repay the unpakl principal that | am expected to owd: at the
Changs Data In full on the Maturity Date &t my new intorest rate in substamially equs! payments. Tha fecult of
this calculation will be e pew emount of my morhly payment.

Cortfied To Be A s Amd ' Inltisle:
Exat Gopy OF The Orlginal Ty E ALeH , e
Tewn & Country Gradit Corp. Bi;iﬁ Neyrem y _]
20w (hey olEm Sy - ' i3 NN P:6262 AM
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MORTGAGE

Return To:
wn and Country

Suite 800,
. CA 92614
A Flobd o2
Northwest Title & Escrow Carp,
4255 White Bear Parkway
Sulte # 1300A
Vadnals Heights, Minnaseta 55110-3383 ' .
(851) 490-9035 » FAX (631) 490-9002

DEPINITIONS

Words used in muliiple cections of this decument aze defined below and other words are dbfined in

Sections 3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this do nr are
also provided in Section, 16,

-,

(A) "Security Instrument“ mesns this document, which is daxed.]an uary 2, 2004
togedher with all Riders to this document.

t

0064752963 - 60150

MINNESOTA-Single Famiiy-Fannie Mav/Freddie Mac UNIFOR INSTRUMENT Ferm 324 1/01
2> -5IVN} tocost
Fago § of 1% L1t hy

AP MORTOASE FORMS - 18001624-Tze" 01/02/2004 B:52:42
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case Number BKY 04-33306-DDO
Chapter 7

Victoria Thurs

Debtor(s)

MEMORANDUM OF LAW

Town & Country Credit Corp. ("Movant"), submits this memorandum of law in support
of its motion for relief from the stay in the above-entitled matter.

FACTS

Movant holds a valid, duly perfected mortgage on real property owned by the Debtors.
On the datc this casc was filed, the Debtor(s) were delinquent in respect of payments due under
the note and mortgage. Since this case was filed, Debtor(s) are in arrears in the total amount of
$5,647.12.

ARGUMENT

L. Under Section 362.(d)(1) of the Bankruptcy Code, relicf from the automatic stay shall be
granted upon request of a creditor "for cause, including the lack of adequate protection of an
interest in property of such creditor.” 11 U.S.C. Sec. 362 (d) (1). The Debtor(s) in this case have
failed to make the payments required by the note and mortgage for a period of more than 02
months. Debtor(s) have not otherwise provided Movant with adequate protection of its interest
in the property. Such circumstances constitule cause, within the meaning ol Section 362 (d) (),
justifying relief from the stay. In Re Video East, Inc., 41 B. R. 176 (Bkrtcy. E. D. Pa. 1984); In
Re Frascatore, 33 B. R. 687 (Bkricy. E. D. Pa. 1983).

2. Pursuant to Section 362 (d) (2) of the Bankruptcy Code, relief from the stay is also
appropriate where Debtor(s) have no equity in the subject property and the property is not
necessary to an eftective reorganization. 11 U.S.C. Sec. 302 (d) (2). See, In Re Gellert, 55B.R.
970 (Bkricy. D. N. H. 1983). In the present case the balance due Movant on the note and
mortgage is $201,402.91. The fair market value of the property is approximately $200,000.00.
Clearly, the Debtor(s) have no equity in the property.




Accordingly, Movant is entitled to an order terminating the stay and authorizing it to

foreclose its mortgage on the property.

Dutet: ) M-w\

Respectfully submitted,
SHAPIRO & NORDMEYER, L.L.P.

Signed:/e/ NANCY A. NORDMEYER

Nancy A. Nordmeyer-121356
Lawrence P. Ziclke-152559
Attomey for Movant

7300 Metro Boulevard #390
Edina, MN 55439-2306

(952) 831-4060



04-33306-DDO

SWORN CERTIFICATE OF SERVICE

STATE OF MINNESOTA )
} S8
COUNTY OF HENNEPIN )

I, Stephanie Pilegaard says that on July 27, 2004, I mailed copies of the
annexed Memorandum of Law, Propused Order for Relief from Stay, Notice of
Hearing and Motion for Relief from Stay and Certificate of Service on the
following interested parties at their last known address, by mailing to them,
via first class mail, a copy thereof, enclosed in an envelope, postage
prepaid and by depositing the same in the post office at Edina, Minnesota.
Victoria Thurs

6084 75th Street

Princeton, MN 55371

Alan Brecht, Esq.

7066 Brooklyn Blvd

Brocklyn Center, MN 55429

Terri Georgen, Trustee

PO Box 16355

St. Paul, MN 55116

U.S8. Trustee I

1015 U.s5. Courthouse N
300 South 4th St. // |
Minneapolis, MN 55415 ' //

// /!\\\_,’ﬂ“\_ -

Stéphanie Pilegaard

Subscribed and sworn to before me July 27, 2004.

= [T
E 7 . BAAMAAAAAAAAAAAAAAANANANANAAAAAAA, B
/_7/‘4 g 2( : (f e A ; LORI L. WIRTH

7 14

NOTARY PUBLIC-MINNESOTA

Not a:EY MY COMMISSION EXPIRES 1-31-2005
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0064752983
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
In Re:
Case Number BKY 04-33306-DDO
Victoria Thurs
Debtor(s)

ORDER FOR RELIEF FROM STAY

The above-entitled matter came for hearing on August 18, 2004 .

THIS CAUSE coming to be heard on the Motion of Town & Country Credit Corp., a
creditor in the proceeding, the Court having jurisdiction, duc notice having been given, and the
Court having been advised in the premises;

IT ISHEREBY ORDERED,

That the automatic stay heretofore cntered in this case is modified to the exlent necessary
to allow Town & Country Credit Corp., its successors and/or assigns, to forcclosc the mortgage
on the real property commonly known as:

Parcel A: That part of the East 726.00 Feet of the South 660.00 Feet of the East Half of
the Northeast Quarter of Section 35, Township 37, Range 26, Mille Lacs County, Minnesota,
lying Westerly of the East 66.00 Feet of said East Half of the Northeast Quarter, Mille Lacs

County, Minnesota

NOTWITHSTANDING Federal Rule of Bankruptcy Procedure 4001 (a)(3), this order is

effective immediately.

Dated:

BY THE COURT:

Judge of Bankruptcy Court



